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Unpubl i shed opi ni ons are not bi ndi ng precedent inthis circuit. See
Local Rule 36(c).

OPI NI ON
PER CURI AM

In a plea agreenent reached between C aude Wllians, I1l, and the
governnent in Septenber 1994, WIllianms agreed to plead guilty to
one cocai ne conspiracy count. The agreenent included WIIians'
prom se to cooperate with the governnment and the governnent's
prom se to "make a motion for downward departure pursuant to
[US. S.G] 8 5K1.1 or [Fed. R Crim P.] 35 as appropriate” if,
after

Wl lianms' assistance had been "conpleted,” the governnent deter-
mned, in its sole discretion, that WIIlianms had"rendered
subst anti al

assi stance to the government."

At sentencing, WIlianms provided the court with evidence that he
cooperated with the governnent and that his cooperationresultedin
the arrest of two persons. The government, however, el ected not to
nove for a downward departure because, as the governnent attorney
expl ai ned:

l"mnot making a 5K, I"'minformng the Court I['Il] possibly
make a Rule 35 [ ater based upon whether his cooperation

has in fact borne fruit, but | don't think we should allow
soneone to make a deal and then threaten a w tness

The governnent was referring to an incident where Wllians, while
visiting the home of a fam |y nenber, becanme involved in a verbal
altercation with the girlfriend of a co-defendant who was al so a
possi -

bl e wi tness agai nst hi mand al | egedly threatened her. At the tine,
Wl lianms' bond was revoked and WIllians was taken into custody.
Thi s obstruction of justice all egedly occurredin January foll ow ng
t he

entry of the plea agreenent between Wl lians and t he governnment in
Sept ember 1994. As the governnent's attorney stated,"The pl ea
agreenent was entered, | believe, in Septenber, the obstructioni st
behavi or occurred in January." Recogni zing the governnent's com
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pl ete discretionto nmake the 8§ 5K1. 1 downward departure notion, the
district court stated at sentencing, "Well, | think that answers
t he

question in the sense that it does not appear that it's a breach
[by the

government] of the plea agreenent involved." The court then pro-
ceeded to find an offense |level of 33 and to sentence Wllians to
210

nont hs i npri sonnent.

On appeal, WIlianms contends that the governnent breached its

pl ea agreenent in refusing to recomend a downward departure. The
governnent, on the other hand, has noved to dism ss the appeal
based on Wl lianms' agreenment in the plea agreenent to wai ve appeal .
The governnent agrees, however, that its noti on depends on its not
havi ng breached the pl ea agreenent.

As it turns out, the obstruction of justice did not occur after the
pl ea agreenent as argued by the governnent and t herefore coul d not
have been a basis for its refusal to file a 8 5K1.1 notion to
depart

downwar d. The obstruction of justice occurred in January 1994, over
one-half year before the plea agreenent, and the governnent now

agrees it was aware of the obstruction at the tinme the plea
agr eenent

was signed.

During oral argunent, the government conceded that the govern-
ment's trial attorney had sinply been m staken about the sequence
of

events. But we need not rely only on that concession. The docket
al so

supports the correct sequence. It shows that WIlianms' bond was
revoked on January 24, 1994. The pl ea agreenment was entered sone
nont hs | ater, having been signed by Wl lianms on Septenber 9, 1994,
and by the governnent on Septenber 16, 1994.

Because the district court sentenced WIlians based on m staken

I nformation, we vacate his sentence and remand t he case for resen-
tencing. At resentencing, the district court can determ ne whet her
t he

government intends to nove for a downward departure under
US S G 8§85KL.1, whether it is required to do so, and whether its
fail -

ure to do so would result in a breach of the plea agreenent.

VACATED AND RENMANDED




